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MOTION OF FEDERAL EXPRESS CORPORATION 
FOR LEAVE TO FILE LATE 

Federal Express Corporation seeks leave, pursuant to 14 C.F.R. 5 302.9(a)(2), to 

file the attached Answer to the Motion of Continental Airlines, Inc. in this proceeding 

one day late. The principal competitive issues raised by the Joint Application involve 

combination markets and generally do not have significant effects on air express/cargo 

carriers like FedEx. For this reason, FedEx has not been on the service list of this 

proceeding. However, Continental’s motion, of which FedEx only recently became 

aware, raises a significant issue of international air transportation policy affecting 
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FedEx’s long-standing interest in expanded access to beyond-U.K. markets. FedEx 

therefore respectfully asks the Department’s leave to file the attached Answer one 

business day late. Because it is being filed only the day after the accelerated deadline, it 

should not delay the proceeding or prejudice any party. 

$dNancy S. Sparks 
Managing Director 
Federal Express Corporation 

September lo,2001 
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49 U.S.C. 8 40 109 for related exemption authority : 
---------------------------------------------------------------- 

ANSWER OF FEDERAL EXPRESS CORPORATION 
OPPOSING MOTION TO DISMISS OF CONTINENTAL AIRLINES 

Federal Express Corporation opposes the motion of Continental to dismiss this 

case. Such an action would undermine, not further, U.S. efforts to achieve open skies 

with the United Kingdom. Further, FedEx opposes Continental’s restrictive definition of 

open skies - a definition that may address the needs of certain passenger carriers but 

ignores the needs of air express/cargo carriers for unrestricted access to points beyond the 

United Kingdom.’ 

1 In this Answer, FedEx expresses no view on the merits of the joint application. Rather, FedEx 
advocates that the Department consider the application on the merits. 
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1. The Joint Application Is a Lever the United States Can Use to Pry Open the 
Restrictive U.K. Market. 

The application of American Airlines and British Airways for approval of their 

agreement presents the United States Government with its best opportunity of the last 

several years to achieve open skies with the United Kingdom. Open skies has repeatedly 

been shown to yield tremendous benefits to passengers and shippers - benefits that 

FedEx has been working to bring to U.S. shippers and exporters for many years now. 

FedEx readily concedes that a similar application filed in 1997 yielded nothing 

but frustration. However, Continental ignores important economic and political changes 

that have taken place over the past few years - changes that make it more likely that the 

United States can achieve its goal. 

Those changes include the many open skies agreements the United States has 

concluded since the earlier case ended. The United States now has eighteen new Open 

Skies agreements with European countries. As the Department anticipated, that fact has 

isolated the United Kingdom and its carriers, placing those carriers at a competitive 

disadvantage with respect to their non-U.S. competitors. For example, because of the 

open skies agreements, the Department has granted nearly all foreign operators nearly 

unlimited cargo transfer rights (excluding cabotage) at the geographically convenient 

Alaskan airports, while specifically excluding U.K. carriers from this benefit. 
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Another important change is the strong growth of alliances among carriers since 

1997. These alliances enjoy antitrust immunity and have become effective marketing 

tools. London’s Heathrow Airport, formerly one of the most important airports in the 

world, has seen significant volumes of through traffic diverted to continental European 

airports, such as Schiphol and Frankfurt, where U.S carrier alliances with foreign partners 

have prospered. On the other hand, the lack of an open skies regime has frustrated the 

growth of the oneworld alliance of which British Airways is a part. 

Dismissal of this application would be premature and would announce to the 

world the U.S. Government’s doubt that it can reach agreement on an open skies bilateral 

with the United Kingdom. Instead, the United States should process the application 

expeditiously, taking it as a signal that a potential major beneficiary of successful 

negotiations - British Airways - now supports an open skies treaty. 

2. Air Express/Cargo Carriers Require Access Beyond the United Kingdom to 
Europe and Beyond. 

FedEx also opposes Continental’s motion to dismiss to the extent it is fixated 

upon access to Heathrow as the sine qua non for approving the joint agreement.2 Any 

open skies agreement with the United Kingdom must be fully consistent with the 

Department’s definition of “open skies,“3 which includes more than just access to one, 

2 See, e.g., Continental’s motion at 8, where it says the Department should “await the l%ndamental 
predicate of truly open skies at London Heathrow and Gatwick” before considering the joint application. 

3 In the Matter of Defining “Open Skies, ” Order 92-8-13 (August 5, 1992). 



Answer of FedEx 
Opposing Motion to Dismiss 

Page 4 of 5 

albeit important, airport. The Department’s definition includes two key elements not 

included in Continental’s motion: 1) open entry on all routes, and 2) no restrictions on 

intermediate and beyond rights. Id. 

Continental contends that “the skies throughout the U.K. are already open except 

for flights” to Heathrow and Gatwick.4 Continental is wrong. Although other U.K. 

airports may be open for U.S.-flag third- and fourth-freedom services, they are effectively 

closed to U.S.-flag fifth-freedom services. All U.S. carriers need access to the fifth- 

freedom markets beyond the United Kingdom to compete effectively in the global 

marketplace. Those fifth-freedom markets are legally and economically equivalent to the 

sixth-freedom services British carriers are currently able to provide between points 

beyond the United Kingdom and the United States. Otherwise, U.S. carriers will be 

relegated to providing only point-to-point U.S.-U.K. service and to relying on foreign air 

carriers to provide service beyond the United Kingdom. 

In the air express/cargo context, fifth-freedom rights enable carriers to provide 

more efficient and higher quality service because they can exercise single-entity control 

with full accountability to their customers. Without unrestricted access to fifth-freedom 

markets, FedEx will continue to be unable to offer U.S. shippers and exporters the most 

efficient access to beyond-U.K. markets. FedEx’s primary U.K air gateway is located at 

4 Motion of Continental at 4. 
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Stansted Airport, but its limited opportunity to provide service between Stansted and 

points beyond the U.K. has severely restricted its ability to provide its services efficiently. 

Therefore, consistent with its stated policy goals, the Department must seek the 

opening of all U.S.-U.K. routes and beyond - not just those preferred by combination 

carriers. 

Conclusion 

FedEx opposes Continental’s motion to dismiss for two reasons: First, processing 

the joint application will further the U.S. objective of achieving open skies with the 

United Kingdom. Second, FedEx also opposes Continental’s definition of open skies, 

which is too narrow to meet the needs of air express/cargo carriers. 

(m< Nancy S. Sparks 
Managing Director 
Federal Express Corporation 
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